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MOTION TO ENLARGE ISSUES

LISTENERS' GUILD, L'JC. (hereinafter "Guild"), by its attorney, David M. Rice,

hereby respectfully moves, pursuant to 47 C.F.R. § 1.229, to enlarge the issues in the

above.captioned hearing proceeding. Said proceeding, originally designated by

Hearing Designation Order, 8 FCC Red 1742 (1993) ("HDO"), was terminated by

Administrative Law Judge Joseph Chachkin by Memorandum Opinion and Order,

released September 17, 1993 (FCC 93M·593) ("MO&O"). A timely Notice of AppeJd to

the Review Board from said MO&O was filed by the Guild on September 27, 1993,

and the Guild's Appeal will be filed within the time prescribed by the Commission's

Rules.

As explained in the Affirmation of David M. Rice, Attachment A hereto, this

motion is being filed within 15 days from the time the (acts upon which it is based

were discovered by the Guild. See 47 C.F.R. § 1.229 (b) (3). This motion and an

accompanying Petition for Intervention are addressed to the Review Board, since the
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issuance of the MO&O terminated the Presiding' Officer's authority over the

proceedings. See 47 C.P.R. § 1.267 (e). (The Review Board has previously denied an

appeal by the Guild from a decision of the Presiding Officer denying a prior petition

for intervention and motion to enlarge Issues filed by the Guild following the

issuance of the HDO, GAF Broadcasting Company, Inc., FCC 93R·50 (released Sept. 13,

1993) (Rev. Bd.), and the Guild intends to file an Application (or Review thereof

within the time presaibed by the Commission's Rules.)

The Guild respectfully submits that, based upon the allegations and evidence set

forth in the Affirmation of Matthew Field, Attachment B hereto, the issues

designated for hearing should be enlarged to add the following issues:

(1) To determine whether GAF Broadcasting Company, Inc. ("GAF
Broadcasting"), licensee of WNCN(FM), New York, New York, and its
corporate parent, GAP Corporation ("GAF") and its controlling
shareholder, Samuel J. Heyman ("Heyman"), engaged in illegal acts of
age discrimination in connection with the termination of the
employment of Matthew Field and other employees of GAF

Broadcasting, GAF and GAF subsidiaries in violation of state and/or
federal law; and to determine the effect thereof on GAF Broadcasting's
qualifications and fitness and on its application for renewal of its
license.

(2) To determine whether Heyman and/or GAF engaged in fraudulent
and deceptive acts and practices in violation of the federal securities
laws or otherwise illegal under state and/or federal law in connection
with the reacquisition of shares of GAF from Matthew Field and other
employees of GAF Broadcasting, GAF and GAF subsidiaries; and to
determine the effect thereof on GAF Broadcasting's qualifications and
fitness and on its application for renewal of its license.

(3) To determine whether GAF Broadcasting violated Section 1.65 of the
Commission's Rules, 47 C.F.R. § 1.65, by failing to report to the
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Commission within the time prescribed therein the pendency of the

civil action filed against it by Matthew Field on July 22, 1993; and to

determine the effect thereof on GAP Broadcasting's qualifications and
fitness and on its application for renewal of its license.

The First Proposed New Issue

The first proposed issue is based on the facts alleged in the accompanying

Affirmation of Matthew Field and in his complaint against GAF Broadcasting et al.

in the Superior Court of New Jersey. Said facts have never before been presented to

the Commission and, as noted above, this Motion is being made within 15 days after

the Guild first learned of any of said facts.

Although no previous request has been made by the Guild to add this issue, it

should be noted that the Guild had raised an issue of age discrimination by GAF

Broadcasting in a prior proceeding in which the Guild petitioned to deny the

transfer of control of GAF Broadcasting. The Commission's denial of the Guild's

Petition to Deny in that earlier proceeding, Shareholders of GM Corporation, 7 FCC Red

3225 (1992), was given dispositive effect herein, id. at 3232 n. 8, but is presently on

appeal to the U.S. Court of Appeals for the District of Columbia Circuit. The Guild

respectfully submits that Mr. Field's allegations may and should be read in light of

the Guild's earlier filings, since if there has been a continuing pattern of illegal

conduct, the specific incidents which Mr. Field describes should be regarded as more

severe than if they were isolated incidents of misconduct. It should also be noted

that the HDO in the present proceeding separated all EEO issues from what then was

the oomparative hearing, and referred such issues to the Mass Media Bureau's EED

branch. 8 FCC Red at 1742·43 n. 1, NOTE.
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The second issue proposed to be added is also based on facts alleged in the

Affirmation of Matthew Field and in his complaint against GAF Broadcasting et a1.

in the Superior Court of New Jersey. Said facts have never before been presented to

the Commission and, as noted above, this Motion is being made within 15 days after

the Guild first learned of any of said facts.

Although no previous request has been made by the Guild to add this issue, it

should be noted that in the prior transfer of control proceeding the Guild had raised

issues relating to criminal federal securities fraud charges against GAF and a senior

officer of GAF, and the possible involvement of Heyman in such illegal conduct.

The Commission's denial of the Guild's Petition to Deny in that earlier proceeding,

Shareholders of GAF Corporation, 7 FCC Rcd 3225 (1992), was given dispositive effect

herein, id. at 3232 n. 8, but is presently on appeal to the U.S. Court of Appeals for the

District of Columbia Circuit. The Guild again respectfully submits that Mr. Field's

allegations may and should be read in light of the Guild's earlier filings, since if

there has been a continuing pattern of illegal conduct,1 the specific incidents which

Mr. Field describes should be regarded as more severe than if they were isolated

incidents of misconduct.

The Third Proposed New Issue

The third issue proposed to be added is based on the fact that GAF Broadcasting

did not timely amend its renewal application to report to the Commission the filing

1. No final adjudication of the underlying merits of the criminal charges was ever made. The
conviction of GAF and its Vice Chairman was revened and remanded for retrial, United States v.
GAF Corp., 928 F.2d 1253 (2d Ctr. 1991), but the Government decided not to proceed to what
would have been a fourth trJal, and dismissed the indictment.

-4-
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by Mr. Field of his complaint against GAP Broadcasting et a1. in the Superior Court

of New Jersey, as required by Rule 1.65 of the Commission's Rules, 47 C.F.R. § 1.65.

Such an amendment (which refers only to Mr. Field's allegations of age

disaimination) was not transmitted to the Commission until September 29, 1993,

and was not received by the Guild's counsel until October 7, 1993. See Attachment C

hereto. Accordingly, this Motion is being made well within 15 days after the Guild

first learned of the facts upon which this proposed issue is based.

The Guild respectfully submits that by reason of its long familiarity with the

operation of WNCN and with the activities of its licensee, GAF Broadcasting, and

the parent and principals thereof, it is well qualified to assist the Commission in

adducing evidence upon each of the foregoing proposed new issues. The

participation of the Guild is particularly appropriate in light of the dismissal of both

of the competing applications originally designated for hearing.

CONCLUSION

In light of the foregoing, the hearing should be reopened and the hearing issues

should be enlarged to encompass each of the proposed issues set forth above, and

the Guild should be permitted to participate fully as a party in interest with respect

to all subsequent proceedings thereon.

Dated: October 8,1993
Respectfully submitted,

David M. Rice
One Old Country Road
Carle Place, New York 11514
(516) 747·7979

Attorney for listeners' Guild, Inc.
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Before the

Federal Communications Commission
Washington, D.C. 20554

...........................................................................................
In the Matter of the Application of

GAF BROADCASTING COMPANY, INC.,

For Renewal of Ucense of Station
WNCN (FM), New York, New York

)
)
)
)
)
)
)
)

File No.
BRH-910201WL

...........................................................................................)
STATE OF NEW YORK )
COUNlY OF NASSAU) Ss:

DAVID M. RICE, an attorney admitted to the bar of the State of New York,
hereby affirms, under penalty of perjury, as follows:

I am the attorney for Usteners' Guild, Inc. ("Guild"), the Petitioner herein.

I make this affirmation in support of the Guild's Motion to Enlarge Issues in the

above-captioned renewal proceeding. That Motion is based on matters
discussed in the accompanying Affirmation of Matthew Field, the former

Senior Vice President and General Manager of GAF Broadcasting Company,

Inc. ("GAF Broadcasting"), the licensee of WNCN(FM), dated October 6, 1993.

Annexed to Mr. Field's affirmation is a copy of his complaint in a civil action

in the Superior Court of New Jersey against GAF Broadcasting, as well as its

corporate parent, GAF Corporation ("GAF"), Samuel Heyman, Chairman and

Chief Executive officer of GAF and a member of the Board of Directors of GAF

Broadcasting, and Carl Eckardt, Executive Vice President of GAF and a

member of the Board of Directors of GAP Broadcasting.

Although Mr. Field's action was filed on July 22, 1993, I first became aware
of its pendency on September 24, 1993 when I received in the mail,

unsolicited, a copy of a press release, dated September 13, 1993, titled ''WNCN

PARENT GAP SUED BY EX-GENERAL MANAGER," which Mr. Field had
mailed to me under postmark of September 21, 1993. Copies of the release
and the envelope in which it was mailed to me are annexed hereto.

ATIACHMENT A
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Following receipt of the release, I immediately attempted to contact Mr.

Field's attorney, Joseph Paranac, Jr., Esq., but I was unable to speak with him
until he returned to his office on September 27, 1993. He subsequently
arranged a conference call with Mr. Field, in the course of which the three of
us discussed the matters that ultimately were incorporated into Mr. Field's
affirmation.

I declare and affirm under penalty of perjury that the foregoing is true and
correct.

Executed on October 8, 1993.

p.es
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.L r,M MEDIA / 392 CENTRAL PARK WEST SUIT! 16-C / NY NY 10025

CONTACT: MATT FIELD
(212)749-6645

YNCN PARENT GAF SUED BY EX-GENERAL MANAGER

September 13, 1993

New York, NY

FOR IMMEDIATE RELEASE

Matthew Field. who for 16 years led WNCN, New York's

"younger" classical music station. to success, is suing the

station's owner, GAF Corporation In Wayne. New Jersev for damages

relating to his dismissal at the end of lQ92. The charges

relate to age discrimination and stoCk fraud.

Mr. Field. 49, was successful in positioning WNCN to appeal

to a young affluent audience -- a move which led the station to

Its fIrst profitability In 1981. After the statIon's

highest-ever billing month (November 1992> Field was dismissed

in favor of a younger employee.

Mr, Field's complaint, which was flIed In New Jersey

Superior Court, alleges that GAF, the company'. Chairman. Samuel

Heyman, and Executive Vice President, Carl Eckardt, conspired to

defraud Field of hie stock In GAF. The stock. purchased by

Field as part of GAF's leveraged buyout In 1989, appreciates In

value annually, and Field's dismissal will deprive him of nearly
.'
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. ,/ I.M MEDIA I 392 CENTRAL PARK WEST SUITE 16-C / NY NY 10026

Is represented bY Joseph Paranac. Jr. of the New

firm Jasinski and Bisceglle. Ten ParK Place. Newark,

Phone (201) 824-9700.

Jersey law

NJ 07012.

two millIon dollars. Field accuses G~F of a pattern of

dismissing olde~ employees -- especially those who particIpated

In the LBO. Of 75 original lnvestore, only about 50 remain wIth

the company tOday.

-I feel the company has fallen vIctim to unbridled greed. 1I

said Field. nHeyman and Eckardt h~ve taken the soul from WNCN

and 1 hope their actIons are taken Into account regarding their

fitness to hold an FCC licenee."

WHCN's lIcense renewal will be the subject of an FCC

hearIng In the fall. Parent GAF (which owns chemical company

InternatIonal Specialty Products and GAF Buld1ng Materials

Corp. as well as GAl BroadcastIng Company> was convicted of

securities charges several years ago, but the conviction was

overtu~ned on a technicality. The company is also battling

numerous suits relatIng to workers tn its asbestos manufacturing

operations.

Field

# • #



DavId H. RIce. Esq.
One Old Count~y Road

FIfth Floor
Carle Place. NY 11514

MATTHEW FIELD
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APARTMENT 16-C
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Before the

Federal Communications Commission
Washington, D.C. 20554

............................................................................................
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In the Matter of the Application of

GAP BROADCASTING COMPANY, INC.,

For Renewal of License of Station
WNCN (PM), New York, New York

)
)
)
)
)
)
)
)

File No.
BRH·910201WL

•.......................................................................................... )
5TATEOFNEWYORl< )
COUN1Y OF NEW YORK) 5s:

MATrHEW FIELD hereby affirms as follows:

From November 1976 through December 1992 I was employed by GAP
Broadcasting Company, Inc. ("GAF Broadcasting"), the licensee of Station
WNCN(FM), New York, New York. Initially I served as Program Director of
WNCN, and in 1980 I was promoted to the position of General Manager of
WNCN. In 1987 I became Senior Vice President and General Manager of GAF

Broadcasting, which position I held until my employment was terminated in
December 1992.

I performed my duties in each of those positions in what I believe to have
been exemplary fashion, leading WNCN to awards for broadcasting excellence
and to finandal profitability. My repeated promotions attest that GAF and its
management had a high regard for my performance and achievements.
Indeed, WNCN achieved the highest advertising sales in its history in
November 1992, just a month before I was discharged without warning­
supposedly because of declining revenues!

Because I believe that the termination of my employment was wrongful
on a number of grounds, I have commenced a civil action in the Superior
Court of New Jersey against GAP Broadcasting, as well as its corporate parent,
GAF Corporation ("GAF"), Samuel Heyman ("Heyman">, who is the

AnACHMENT B
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Chairman and Chief Executive officer of GAF and a member of the Board of
Directors of GAF Broadcasting, and Carl Eckardt (IiEckardt"), who is the
Executive Vice President of GAP and a member of the Board of Directors of
GAP Broadcasting. A copy of my complaint in said action is annexed as
Attachment A hereto. To the best of my knowledge, information and belief,
the allegations of the complaint against GAP, GAP Broadcasting, Heyman and
Eckardt are true and correct.

As alleged in my complaint, GAP, GAP Broadcasting, Heyman and Eckardt
conspired to defraud me of the full value of the GAF stock that I purchased as
part of GAP's leveraged buyout ("LBO") in 1989. By wrongfully terminating
my employment last year, the defendants are depriving me of an additional
approximately $2 million that I would have become entitled to receive for my
stock if my employment had continued through March 1994. Moreover, the
termination of my employment forms part of what I believe is a pattern of
age discrimination, both among the 7S senior managers who participated in
the LBO, and within the staff at WNCN.

When I was offered an opportunity to join the management group led by
Heyman that purchased GAP in the LBO that was consummated in March
1989, I invested approximately $67,500 in GAF stock (some of which I
borrowed from a bank on terms arranged by GAP), and I was required to
accept various restrictions on the sale of the stock, including an obligation to
sell it back to GAP when I left its employ at a price that would shift in stages
over a five-year period from the original purchase price to the book value of
the stock. I made this risky investment in the hope and eXPectation that the
LBO would prove successful, and that I would ultimately earn a substantial
profit on my stock. It was my understanding that this opportunity for profit
was being extended to me and other managerial employees of GAF in order to

make the then-proposed LBO more attractive to the financial institutions and
investors that were being approached to provide the required financing.
Heyman stood to gain enormously from the LBO, since he personally ended
up with about as percent of GAP's stock.

After the LBO became effective, I and other managers who had purchased
GAF stock were periodically apprised of GAP's cash-flow problems resulting
from the very large debt incurred in the LBO, and were required to sustain

P. 1 ~
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freezes and cutbacks, both individually and institutionally, to help the
company survive those problems.

As an individual employee, I, like many other GAF managers, had to
forego increases in my compensationi I was uked to look forward to the
increased value of my stock as my reward for good job performance. Yet in

the years following the LBO, GAF, Heyman and Eckardt embarked on what I

beUeve was a scheme to deprive many of those managers, including myself,
from much of that increased value, by prematurely terminating our
employment without any cause - other than Heyman's and Eckardrs own
greed. Upon information and belief, those terminations also followed a
pattern of discrimination against older employees, as aU of the senior-level
managers terminated were over 45 years of age. (1 was 48 when my
employment was terminated.) Collectively, those terminated managers
received far less than the full value of their GAF shares, and the resulting
gain realized by Heyman (and, to a lesser extent, Eckardt and other non­
terminated managers) amounts to many millions of dollars, particularly since
most of the increase in the book value of GAF's stock is, I believe,
concentrated in the fourth and fifth years follOWing the eHective date of the
LBO. a alone stand to lose approximately $2 million, since I will get only
about 20 percent of what I believe the full book value of my GAF shares will
ultimately be.)

As a corporate manger, I was required to implement company-wide
freezes and cutbacks at WNCN despite the fact that GAF Broadcasting was
quite profitable. In Implementation of cutback orders from Heyman and
Eckardt, Ivan Cooper, the station's Business Manager and its oldest employee,
was forced to take early retirement in about 1991 and was not replaced. And
in February 1992, I was ordered by Heyman and Eckardt to terminate mise
Topaz, the General Sales Manager. She accepted a severance package that
included her signing a general release upon her resignation. That package
and release were offered to her after Heyman and Eckardt had admitted to me
that they were concerned that Ms. Topaz'S termination would aeate the
appearance of age disaimination (at approximately 53, she was then WNCN's
oldest employee) and might be attacked as such. Her replacement was about
44 years old, about nine years younger than Ms. Topaz.

P. 1~
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Once Elise Topaz had been terminated, I was WNCN's oldest remaining
employee, and before the end of 1992 I had become the latest victim. I was
replaced by a 43 year old - which I believe matches the median age of the

WNCN listening audience. The effect of these terminations of the oldest
(and most senior) employees of WNCN, together with a number of earlier
personnel decisions and employee retirements, is to leave WNCN with a staff
with no one above 4S years of age. I believe that this reflects the view of
Heyman and Eckardt that having a staff comprised entirely of younger
employees wiD advance their goal of inaeasing WNCN's appeal to younger
listeners, and thereby increasing its profitability.

I regret that GAP Broadcasting apparently has fallen victim to the
unbridled greed of Heyman and Eckardt, who have Virtually taken the soul
from WNCN. I believe that their pattern of fraudulent and discriminatory
conduct reflects adversely upon their and GAPs fitness to hold or control an
FCC broadcast license, and I urge the Commission to give full and careful
consideration to the matters I have discussed above and have alleged in my
New Jersey Superior Court action.

I declare and affirm under penalty of perjury that the foregoing is true and
correct

Executed on October 6, 1993.

~CAJ
~~..."..---

P. 1~
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Plaintiff Matthew Fiald, ra.idin; at 392 Cantral P.rx We.t,

••W York, New York, complaininq ot ~he .Oeten4ants, h.ra~y all&;••

•• follows:

!II Za'la.

1. Upon information and be11at, a1: al~ uter1.1 U ...,

cefendant GAP' corporation C·'GA1"·') 1. and was a corporation

or;anl.ad and exletin9 under the lawa ot the Itate or Dalaware,

.1 Mv1n9 lot. principal place of busine.s in Wayn., Naw Jeraey. GAl'.
~ i. envaqad. in th. J)ua1n••• ot, inter &.1i&, .anutacturlJ\t1 apecialty

1 cIs..loal. and bu1lding- utari.l.. .

J 2. Upon info=a~1on anc! J:».11et, at all aater1al ~1.ea,..
I· Detanclant GAl' aroacsc:a.t1nq Company, Inc • (-GAl' Ircadea.tin;" ) 1.

~ and was a corporation orvan1zed .an4 existing under the laws of the

~ .~ate of New York, bavlnq ita principal place c~ busine.. 1n .ev

J
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YOl'k, New York, anc1 1•• Wbolly-ownec1 .~• .idiary of Defendant CiAI'.

GAP Iroadc.sting 1s an~.;.d 1n the ~uain••s ot oparatinq WHCN, a

oa.aercial ra410 atation which provi~e. cla.~ieal music, cultural

ahc! oCher proqralllZlinq.

3. Upon intonaat.ion and belief, at all Ilatuial 1:iae. ~

Defendant Samuel Heyman is and ha. b••n th.. Chairman and· Chief

lXecu~1v. Officer ot Defendant GAr and a .~.r ot the 8oar4 ot

Direct.or_ ot GAF Broadca.tin~.

~. Upen J.ntormat1on eel belief, at &11 material 1:1me.,

cetendant:. Carl Eckardt i. and ha. be.n 'the Exe.;:u't1ve Vice Pre.tdent

. of cetenclant CIA!' and & .ecar of the Board of Directors of GA.F

koaclc••t1nc;.

nq:rs SQMJfOI TO I.We qoms

5. tn Ot' a):)out November lt76, Plaintiff C01lUlaftCec! uploY1lent

with Defendant GAl' Broadce.tin; aa Proqraa Director of WNc:N.

,. Plaintitt'. employment wJ.th GA7 Broadcastin; va- ..rked

by .uperior pertonanc:. and a .er1•• of a1nqu1ar ach1.vaanta. In

,..aco;ni~ionof Plaint1ff'. parton.nce an4 achi.v.._nu, Pla1n1:itf

vas ~ewarcSec1 tty oetendanta w1th ••\loo•••ion ct promotions, rai•••

. I and J:)onu.a••
. ;

2

.
'1 1. Aa Program Diract.or ot WNc:N, Plaintitt vas n.pcn.~l.

i ~oJ: or1qina1:1nq and 4av.loping ~. uniq\1. tOft18t which WNeM haa

~ .act consist.entlY cvu t.ha paat aixt.en year., 1.a., cla••ical anet

cul1:ural p~oqrammin9 ai••d &1: younger listeners in ~. 2'5-!5~ &ie

.b2:'&cke~.

•
4
:1
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"
•

I. In ad41t1on, a. Program Diracto~, Plaintiff was

~..pona1bl. ~or craft1ni tha pucllc iaaqe vi~al to WHCN's Bucce••

~y, in;.: Ilia, d1~ect1ni it. adv.rtisinq ca~p.1Ilft., sp••rhe.dlnv

ita .arketinq efforts, and .electing 1~ announcers, .ales atatt

and other personnel.

I. By 1180, as a J:'esult at Plaint1tt'a ettol"ts, tlNeN'.

audience hac:! more ehan cloul:>lec:! 1'%'0. i1:. 1976 lev••l. In addition,

~oU9h Pla1n1:1tf'. ettorta, WHCN' II Audience q,::aw urlcadly YOW\ger ~

.ore attluen~ an4 more upscale. In 1976 1 appr~ximat.ly '6t of

WNCH'. aUdience wa. over the a~e of 50, and approximately 33' wa.

over '5. By 11S0, approximately", ot WNCN/a audience was under

the ave ot 50, and only approximately lot ot t~e au41ence wa. over

'5.
10. In recoqnition ot Plaintiff'. ,ccOJlpl~.ba.nt8, he va.

promoted in 1'80 to 'the po.i~ion ot Genaral Manager ot weN. At:

~. time ot s.i4 promotion, p~aint1tf was 3' years 014. Jer. Jtobert

aicher, the individual Plaintiff ~.placad aa General KaDagar of

WeN, was, upon intormat.1on and baliet, approxiutely 10 year. old.

11. As Cenaral XaMgar, Plaintiff w.. J:'••pons1ble for t:he

overall management and supervi.ion 0: WNCN'. actiV11:ies, inclUding

;: ita format, program Gont-ant and urket1nq and adveni.inq ettort••
I

~ 12. In 1981, due to Plaintiff'. ~up.rior pertomance .a
! "n.~.l Kanaqar, WNCN, after years of 10••••, aarnad a profit tor

~ the tir8t time 1n ita hi.tory. Since 1181, WeN bas remainad
~
:'

consistently profitable.
"jj
1
1
"
,I.,
~
1..
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13. Dur1nv »la1nt1ft'. ~en~e .a General Kanaqer, INCH va.

'the recipient. of nuaerous awards tor 1)roadcaatinq excellence,

1ncludinq ~e Peabody AWArd, the A%1IlstJ:>oni Award, the Billboard·

Magazine Award, the International bclie 'estival Awar'1, and the. CUe

Qo14en Apple Award. The.e awards 'Weraqiven t.o weN as • direct

~••ult of Pla1ntitt's .uperlae!vG pertoraance •• General Manav.r~

14. In or &bout 1"7, in recognition ot Plaintiff'.

achievements .s General Manager, Plaintiff Wit. nu.~ Sanier Vice

Pre.1den~ and General Kanaqar ot GAP Iroadeast1nq.

15. In or about early li89, •• part at • lever.qed buyout or
Defendant GAF by Defendant .eyman, Defendant E~kardt, and other

..-b.r. ot .en1cr .an.vamant, Plaintiff, along with other high­

¥'ankinq GA!' executives, wa. otterad the opportunity 'to purch.... ~

nu.ber of ahare. of preterred and oommon .toc~ in GAr.

16. Purauant to .ai4 otter, on or abO\l't March 28, 1989,

'.laint1tt, along' with approx1llat.ly 74 o'ther high-J:anklnCi GAl"

executive., entered into a Kana9.lIlent Itock SUbscription Aire.mant

(-Sub8cript1on A9re.mantK), with neweo Hol~in9D, Inc. C"X.weo"), •

corpo~.~1Qn which had been or;an1z.4 to effect th. acquiait10n ot

GAr J:)y iots ••nior II&nag-dent ~oup. '1'he S\lbsczoiption 'fir....nt

prov1clecl, J.nt.r &U&, that, exc.pt .in certain limit.d·

. c:i~tanc••, Pla1ntlff wa. prohlb1U4 4~1ng 'the pario4 f¥'OIl
..
~ KarCh 28, 1989 t!U-ouqh Karch 28, 19,e (h.r.inett.r the -re8t:1oted
I

1 period") ~roll .elling, •••lgning er b'an.terr1nq 'Ch. GAP .tock he,

bact purchaaed.

4
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1'. All part ot 'the re.t:.r1C'tian. 1a~••cl by it on the

transter, •••ignment:. or a.le ot GAP .tock pureha••4 by Pl.1nt1ff,

~e '~aoription Aq:eemen~ provided ~at if Plainti:= left GAE' •

..ploy at:. any t:1•• durin; 'the ~estr1C't.ctpe=iod, Plaintitf would ~e

obli9a~ad 'to .ell back ~o CAl', &1: GUt. option, allot 'the

. p&"e~eft'ec1 and CODon 81:ock he bal! pUZ'Cha.ed. Und.r the

Subscription Airaament, the purchas. price ter the stoe)c h1nqed on

the book value ot the atock on the date ot termination and W••

determined 1n accordance with the follow1n9 ~orm~la:

Ca) it employment was terminated prior to the first

anniversary ot 'the aerger be~ween Newco , GAr (the

"mer;er dat."), 'the purcha.e price was $10.00 per .har,_

(hereinafter the "common S'tock Puz'cAaSll Price");

(b) 1: employment was 1:em1nate4 between 'the tirat and .econd

anniver.ari•• ot t.he ..rqer date, 'the pucba•• price was

~he .WI of 10", of ~. Common Stocle Purch... Priee plus

20' of 'the .tock'. book value;

(0) it employment was tenlinata4 1)at.waen the ••cond and' third

annlver.&r:i.e. ot 1:he ••rveJ:' date, 'the purchas. price wa.

the sum of 'ot of the Common Stock Purcha•• Prica plus

40' of the stock'. boo~ value;

(4) it urployMnc was ~.=1nat.d betw.en the thiZ'd and fourth

ann!vanarl•• of ~e aerier data, ~. purcha.e price va.

~e au. of .0' of the common '~ock Purcha.e Price plUS.

'ot ot the st.ock'. book value,
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23. In tact, 1n NOVaBer 1"2, ~e aont."\ prJ-or to Plaintiff'.

otanination, WCN'. adverti.in; s.le. were thu h1Vh••t in i~s

hi.~ory.

24. Detendant. replace4 Plaintiff with Randy lon,art.n,. &ge

43. Upon intormation and }:).11et, 'the .eelian aqa of WCf's audiance

1. 43 years.

25. By letter dated January 8, 195~, Deten~ani: GAl' notified

Plaintiff 'that, pursuant to the l~scr1p1:ion Aqre.mant, it wa.

"electing 1:0 purchase the GA7 CODmon and pret.rred .tock o·~ed ~y

Plaint1~f.

26. In or about late 1992, Plaintitf wa. ac1vi.et1 ))y Defendant

that, at the ti~e of his termination, the ~Qck value ot the OAF

Gommon atock h. purchaaed was $203.00 • ahara.

27. Becaus. Plaintit: waa terminated a .hert 1:1=e p~ior to

Che to\&rth anniversary of 1:1'1. GAF-Hawcc .e1'9'81" date, he will

I:eceive, pursuant to 1:he Subscription A;raaant, only '0' of 'the

oommon .tock'. }:)ook value, or approximately $121.00 a ahara.

28. When Plalnti~t purchased the GAF common stock in Karch

1.8., ~e book" value ot .aid .tock wa. $10.00 a .hare. Iy la~a

.1992, the book valua of .aid .tock hac! increa.ed to '203.00 •

7

a.hara.

ahare. Upon information and J:)elief baaeel, int;.: .IUl, on

• &-apl:a••nut.ions by numarcua 1D8Bera of GAl aenior unat_nt ..c!.

~ 1:0 and Z'elied on ~y plaintiff, by Karch 28, 1994, 'the f1tt:h
~:• anniversary of 'the Nawco-QAF ••rqer 4ate, 'the J:)cok value of the OAT
I
I

~ "common atock purcha.ed by plaintiff will be approximately $400.00
-;

J

1
"II
i
!.. . ...•.- _- --_ - , . !' .
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2t. Upon infonAtion and ~.li.t, of the 15 ~i,b-lev.l

ex.cut:1ve. who p\lrchaaad CAJ' coDon atoc:k purauant. 'to 'the

.ubacription Aqr....n~, only approx1m.eely 50 ramain employed at

CIAJ'. 'nle oehez:o .ppro~d..at:.ly 25 .enior e:ceeut1.v•• , ineluc!inq

. Pl.in~itf, have baen t.rmina~e4 bv GAr •.
30. Upon intormation and :belial, lJurauant 'to tho SUQ8c::-iption

ACJt'8..en,= I GAP has elected 1:0 purcha.. the ccmt20n stock trcm .ach

of the a1 senior executive. who were tanainate4. Open information

anc! beliat, .ach ot the 21 .xacutiv•• who have been terminated by

GAl have ~en over ~, years ot aqe and each has received tar le.s

than ~. full ~oak value at the COL,on stock he cr ahe purchaae~.

';ralT ;om
31. Plain~1t~ repeats and re.llefl•• the allegations contain.d

in paraq~aph. 1-30 hereor as if fUlly ••t forth at lanfth herein.

32. Upon information and belief, 4u::1n; 'the period .ince

:i Narch 29, 1989, Defendants have anc;ac;e" in a pattern and practice
•

8

awar4inq Plaintitf tront .alart andZ'einatatement.,

of um1natJ.ng 014er executiv.s.

'3. By ~erain.tinv Plain~itf, oetend&nts d1scr1.1n.~a4

ava1nat hill because ot his &9. in v101a1:1oft ot th. Ifew York Ruman
~
J ti,hta taw, Executive LaW I 2'0 I3i aa.;., ancl the Haw J.r••y Law

~4 Al&inat Diacr1.inat1on, N.J.'.A. f 10:5-1 ~ aJQ.

i WHEREPORE, Plaintiff demands judpent ap1nat Defanc:1anta:
:a

j Ca) o2:'daring' ra1natatament of Pla1nt:ifr t:o the position ot

~ S.nior Vice Pr••14en~ and Ceneral Ma~a;er or, in lieu ot

I
~ .._.... ':':": ... -
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benet'1~s tor the period ZOUlai1l1:li until Pla:1n~1ft'.

zoet1z:oament.:

(b) awarding Plaintiff back ••la:y and ~r1nq. :benetits up 'to

'the dat.e of re1Mt.at.-.ntl

(c) awardin; Plaintiff compen••tory CSalll.9•• fer, 1n$'I 11.U,

emot.1onal di.tre•• , .ental a.n;uiah, humiliation, and

phyaical pain and di.comfcrt;

(4) award1ni Plain~i:f pun~tiv. 4ama9.$;

(e) awardinq Plain~itt coat.. and attorney.' f.ea; an~

(t) gorant1nq Plaint.itt suCh ot:ller relief .as the COl.u:"t may

d.em just and prop.zo.

t

IIMam COM

3.. • Plaintiff rep••1:a &ftc! r ••l1• .;•• the allei_tiona contained

in Paragraphs 1 tht'ouqh 33 heraot' a. 1: fully ••t forth at leng-th

b."..in.

35. By, i~.r AllI., 'teniAatinq Plain't1~f and depriving- bim

of the full value ot hi. CODOn .tock, Deten4ant.. Heyman , Eckardt

intentionally antS ul1cJ.oualy 1nte:-tered with Plaintiff'.

proepect:ive contractual antS economic: advantage, a1\4 ~b.r.by C&"••eI

P1a1ntitt .Ub.tant!al .conomic 10•••

] 1Q!EUPOU, Plalntiff da.nela ,uclgaant aiain.to oetencSaht•

• eyman an4 Eckardt.:

(a) .w.rd1n~ Plaintiff cc.p.~atory da=aqes;

(b) awar41nq Pla!n~lft pun!t1ve 4...; •• ,

(c) award1n9 Plaintiff co,ts and attorneys' t ••• ; and

..
1
t
j

1
!,



-
OCT-ee-93 FRI 14:2e P.2!5

..

Cd) CJrant.inq 'la1n't1tt such other rel:Let a. ~. court. ..y

deem j ua't ancl proper.

prM ssm
36. :Pl.1n~1tt repeats aNt raalleq•• 'the .lleqat.iona con1:a1nad

in 'ara9rapha 1 ~rou9h 35 hereo~ as it fully ••~ forth at lenqth

herein.

'7. .y, int': a.1J.a, 1:en1na't1n; Pla1ni:it: and depzo1v1n9 him

of tha tull value ot hi. couon .tock, De~..ndant. ~r.ac:h.d the

covenanot of good faith and fair dealing inher••nt in the Kan.s;ement

stock SUbscr1pt1en Aqraamant.

WRDZl'ORE, Plainti!f demands ~\ldp.nt aqains't Defendant.:

Ca) ava~ing Pla1nt1ff compen.atory damagas:

(~) . awarding Pla1nt1ff coaots an4 attorr.eys' te•• , and

(e) awardinq Plaintiff such other zo.11.f a. the Court d_

just. and proper.

ronD COm

3.. ]Plaint.itt repeat. anc! re.11• .,e. t:he al1ec;at1on. contain.4

.in ,araqrapha 2. throup 31 hereof as it fully ••t forth 61: lea.t

. !lere1n.

1 3t. In oX' aJ)out. early It'', Def.DeSanu, 1n order to induce
'!
'! Pla1nt1tt to enter 1nto 'the Jlana,...nt: at-ock .\\bac:r1pt1on,

Ap-ee..n't, repre••nt.ed to Plaint:1:tt ~at, by 19t4, 'the "oo]c: value

of the cammen .~ock he va. ofteree! voul~ appreciate an4 be would

,j eun a aub.tant.ial re~urn on hi. inve.tment.

10



11

OCT-ee-93 FRI 14:21

.0. Pl.1n~1rt, r.lf1n~ on Det~ndant.' atore.aid

repre.entation., enteZ'ed into the Kana;ellent StacIe 1U1:J.c:~iption

Ag'r....nt.

41. Defendants had no inten1:1on 01' allow1n; Plaint1ft to

Z'etaln t.ba Go_on .tock he purcha.ed until 1"4. AOCOZ'dinf1y,

Defendant.' ator••aiel repre••ntation. ware tal•• aftc! were known by

Def.ndants to be fal•• When ...4e, or with ~.ckl.s. diar.qard of

t:.b.ir falsity •

• :z. A. • result of the afere.aiel fraudulent: actions of

Detan~.nt., Plaintitt ba. be.n damaqed to hi. detriment.

WHERE~ORE, Plaintitf d••an~ judqaent a~a1n.t Def.ndant.:

Ca) awarding Plaintitf com~en.atcry 4amaqes1

Cb) awardinq Plaintiff punitive da••; •• :

(e) award1n9 plaintitt costs and attorn.ys' t ••• , and

(d) 9%'an1:1n9 Plaintiff such othu> relief a. the Court. .ay

cleo ~us-t an<! pzooper.

inx ADI'P

Plaintiff boar.by demands • utal by jury on all i ••u•• ~.i.e4

in the Complaint.

f
I
I

, Plaintiff he2:'UY o.rtlf1.. 'that ~...tt..~ 1l' c:ontZ'OVU8Y L•
•: at. the .u):)jact: o~ any ~.r prooe.cS1nq penc!1nq 1ft any Court: .~ ,1.

not 'the su:bjeot of any penc!1Dq arbitration pro~••din9, nor i. any

~ other action or arbitration proc••c!1nq contemplated•
.;.,
.~
I,
l
1


